NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF 01/19/2022
REFERRED FROM: COUNSEL'S OFFICE

2022- 00171

REASON FOR REFERRAL
REQUEST FOR DIRECTION

REQEUEST FOR DECLARATORY
RULING - PETITION FOR APPROVAL
OF EMPLOYMENT, ANTHONY
MORALES
KINGS Ml 1290993
DISRUPTION GRAIN LLC

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined:

NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF 01/19/2022
REFERRED FROM : COUNSEL'S OFFICE

2022- 00173

REASON FOR REFERRAL
REQUEST FOR DIRECTION

REQEUEST FOR DECLARATORY
RULINGQUEENS OP 1336114
THE BEER ASSEMBLY LLC

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined:

D1PASQ!)ALE
A T TO R N E YS

&

&

SUMMERS

COUNS E LORS

AT

LA W

555 5TH AVENUE, 14TH FLOOR
NEW YORK, NEW YORK 1001 7
TEL: (646) 383-4607
FAX: (646) 606-2388

November 23, 2021

Sent via E-Mail: Gary.Meyerhoff@sla.ny.gov
Gary Meyerhoff, Esq.
New York State Liquor Authority
80 South Swan Street, Suite 900
Albany, New York 12210-8002

RE:

Request for Declaratory Ruling Regarding Two-Bathroom Rule at Applicant
Premises

Dear Counsel Meyerhoff,
We represent The Beer Assembly LLC ("The Beer Assembly"), Serial #1336114, who has
an application for an On-Premises Tavern On-Premises application currently under review by the
New York State Liquor Authority ("Authority"). By this letter, we are requesting a declaratory
ruling pursuant to Rule 9.8 of the Authority as it pertains to the two-bathroom requirement of
my client's application.

Background
On October 26, 2021 , my client received a Disapproval Letter ("Disapproval Letter")
denying the application, in part, due to an issue with the bathrooms, concluding that the four
"stalls" are not separate bathrooms but instead should be considered a single bathroom which
would thereby necessitate a Two Bathroom Rule Waiver Request. In response to the Disapproval
Letter, my client submitted a Request for Reconsideration which included a letter from the
Applicants architect, citing the relevant DOB code requirements that have been met for this project,
along with photos of the Applicant premises showing the framing and individual plumbing for
each of the four bathrooms (See Exhibit A). As an alternative, we included a two bathroom rule
waiver request explaining that there were actually four separate restrooms located within a larger
room that was available for patrons.
Our Request for Reconsideration was subsequently granted, however, in the email from
SLA Counsel Mark Frering granting approval, he specifically noted that "it is unlikely that the
SLA' s separate sanity facilities requirement will be waived given the large occupancy limit [and]
it should be noted that this is a tavern, not a restaurant, and even under the local minimum plumbing
requirements the applicant's proposal falls short." In response to this statement by Counsel
Frering, we requested guidance on why the bathrooms remained an issue. Counsel Frering
instructed my client to direct this inquiry to the Licensing Bureau. We did so via email and

www.ds-lawoffices.com

received a response from Mr. Thomas Donahue, Secretary to the Authority, who recommended
that we direct the question to the Members of the Authority by requesting a declaratory ruling as
the issue involves an interpretation of §48.4(d)(2) of the Rules of the Authority.
The Applicant Premises Includes Four Separate Restrooms

My client is seeking to license an establishment that is located within a new mixed-use
development in downtown Flushing, Queens. The establishment is intended to be the first beer
hall in downtown Flushing, with the main entrance to the premises through a set of doors located
at the end of a large culinary food hall. Separate bathroom facilities are available for use for those
patronizing the food hall. Within the Applicant's establishment, patrons seeking to use the
bathroom will enter into a large communal room where they will find four separate single-occupant
use restrooms, with individual full-size doors as opposed to standard "stall" doors, including an
ADA accessible bathroom. Located within that large communal room will be a communal sink,
similar to that being used in more and more establishments that want to cater to the comfort of
those who do not wish to identify by gender while allowing private restroom facilities (See Exhibit
B- Relevant Interior Diagram of Applicant's Premises).
The conclusion in the Disapproval Letter that the four "stalls" are not separate bathrooms
but instead should be considered a single bathroom is inconsistent with examiners who, in
connection with other submitted applications, have specifically instructed that even a stall with its
own door be labeled as a separate bathroom. Additionally, while preparing the Applicant's
Request for Reconsideration, I had a lengthy conversation with Senior Examiner Juan Rivera who
stated that he viewed the bathrooms as "four separate bathrooms." Mr. Rivera acknowledged that
differing opinions can often exist amongst different examiners but we are hoping that you are of
the same opinion as Mr. Rivera on this issue.
As stated in the attached letter from the Applicant's architect "[a]ccording to "BC.403.1
Minimum Number of fixtures" 1 water closet is required per 75 person for A-2 (Restaurant
Assembly)." The anticipated occupancy for this establishment is 200 persons, including
employees, assuming maximum occupancy. In short, the DOB would never have approved plans
for this establishment had it only contained one bathroom. Three of the bathrooms, each of which
has its own door for access, include a toilet and the fourth bathroom is constructed as an ADA
accessible restroom with its own sink. All four bathrooms are located within the larger communal
room due to construction designs and with the intention of not limiting access to a particular
bathroom to a specific gender. Based on the construction, the NYC Department of Buildings
requirement of four separate water closets (a/k/a "bathrooms") has been met and the diagram was
properly labeled according to those requirements. Each bathrooms also meets the definition of
NYC's Administrative Code for "single occupant toilet rooms" and therefore the Applicant does
not believe it would be accurate to describe the four individual bathrooms as a single restroom
which would even necessitate a waiver of the two-bathroom requirement.
N.Y. Comp. Codes R. & Regs. Title 9 §48.4(d)(2) states that "[e]ach premises licensed
hereunder shall provide separate sanitary facilities for both sexes. The provision of such facilities
may be waived by the members of the Authority provided there is a satisfactory showing that such
facilities are in an area adjacent or proximate to the licensed premises and available to the patrons

thereof." The Applicant will be providing four separate sanitary facilities for both sexes and the
only distinction is that access to the four separate restrooms is within a larger room, with a
communal sink, to avoid unnecessary gender designations and allowing access by patrons of any
gender.
Based on the foregoing, we are asking for a declaratory ruling that the four restrooms
contained within the Applicant's premises are sufficient to meet the two-bathroom rule
requirement required for licensing.

Cordially,
DIPASQUALE & SUMMERS, LLP

~~~.,~~ -r
kfmberly@ds-lawofffces.com

EXHIBIT A

NYEAST ASSOCIATES, INC.
:t'i- J!i Lint en Place 2F, Hu shi ng, \Y 1 U:i4
TrJ l: (f,-lti) l:l:'.~-4kHlt
T:mai l: i nfo@;cast planning. com

November 02 . 2021
New York State Liquor Authority
535 Washington Street, Suite 303
Buffalo, NY 14203

RE:

Restroom Code Clarification for Applicant "The Beer Assembly LLC"
Serial: #1336114

To Whom It May Concern :

I am the architect for The Beer Assembly LLC, (d/b/a "Hai Polloi"), located at 37-09
College Point Blvd, Flushing, NY 11354. I am writing to confirm that there are 4 separate Water
Closets designed for the premises .
According to " BC. 403 .1 Minimum Number of fixtures" 1 water closet is required per 75
person for A-2 {Restaurant Assembly). With total 4 water closets we have enough for an
establishment of this size (under 300 people)
Please find pictures enclosed which show that there are four separate water closets.
If you have any questions or concerns please do not hesitate to contact me.

Sincerely, .
DeZhang Fan

'BAi"t\9..0ot-1\ "S.iAL\..$11 'l'l\,\\ t>OO"(l.S
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EXHIBIT B

THE BEER ASSEMBLY LLC- MAIN/SECOND FLOOR DIAGRAM
37-09 College Point Boulevard, Retail FH9, Flushing, NY 11354
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3. Premises (in~erior}:

3a. List the.total numblr of floors of the businesS° establishment to be licensed, including the basement:

!

.

.

12

~---~

·3b. list the floor(s) wh~re th~ proposed pre mises will be located: !Main/Second floor and mezzanine.
(e.g., basement, grbun_d ·fioor, 2ng &_3rll floor, _etc.)

I
3c. Where is th e akoh~I st0 red?

!Behind the bar :and

in a walk in co,o ler (on "the, main/s~cond floor)

3d. Is there interior ,Jess to any either flocir(s) cir area(s) t_hatwill not be part of the premises t.o !Je lice·~,s-ed?
If yes, show the mJa·ns
'cifactess ·on·the interior diagram(s}.
·
.1
•
·
•
.
· .•
Yes
No
.
·•• ~on the main/second fl oor there is ·access via -a door to t he food ·hall of th e re·t .plaza (the
em1ses are located

0

o·· . . - .

·.

I

•

In the retail plaza and are .
access through an i nt eri or doorwh ich· se rv es ·,fs. th e main entrance to the p remlse·s ). The el eva tor .goes from th e gro1i°nd floor/stree t le ve l lobby
on 37th Avenue to the main /second floor; and .then stops one le ve.1.abcive t he mezzanine :{II doe·s. NOT sfop at the me·zza nln e leve l) .

3e. Are the·· premises t o ·be licensed divided in any way, by ·a public o·r private passageway, overwhich tlie
appiicant does n~~ have exclusive· possession ana cciritrol?
Yes . @· N 0
(e.g.,·hallway, sta1rv,,ells,:_common areas, etc.)
·
· ·

.

0

.

.

i

If YES, des~ribe:
I

3f.- How many public r~stroonis? If less than two (2) public restrooms, you must request a waiver of the
.
two (2) restroom rule in writing. Please·show restrooms ·on diagram.
•There is one bathroom which has 4 stalls, Including an
ADA ·compliant.stall which Includes a toilet and sink.

_______.
·3g. List the maximum ~ccupancy of the pre mises:!...2_4_8

3h. Number of tables?

I

3i. Number qf seats a~tables? 11_1_8_•
...
________.

3j. Number of seats at bar or counter?

I

12_1_•
.. _________,
·•All on the main floor

j •Main floor- 80 seats; Mezzanine- 38 seats

4. Bars:

132 •

• Main floor- 25 tables; Mez~anine- 7 tables)

I

4a. How many customer bars.are.locafed on the premises?
(a customer bar if where.patrons may order, purchase or receive alcoholic beverages)
4b. How many service bars? (a service bar is/or wait staff use exclusively)
.
I
4c. Describe each ba ~in the fields below:
Barl

.

..

I .. .

.--------------------,
1
~-----------~
Bar3

Bari

Bar Type: I.__________~

Bar Type: lcusto~er Bar

Bar Type: !service Bar

Length: 13_7_'
... x_B'._____~

Length:

..
l4_'_x_4_'_________,

Length:

Shape:

lsquar~/Rectangular

Shape:

Shape:

IL Shaped

Location: 12nd. Floor

Location: j2n_c;I Fl.oar
-Tht:! seco~d ftco r ls ~e main levl?t

Location:!..___________,

•Toe second floor is the main level

Attach additional sheets if there are more than 3 bars,
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PROPOSED METHOD OF OPERATION

I

This fo rm satisfies Section 110 of the ABC Low requiring that a statement be submitted indicating the type of establishment operated
ot the premises.

I
I

I

The information in this section will be the method of operation you are approved for and will be binding. Should you wish to deviate
from this method:of operation in any way, you must first apply for and receive permission from the Authority.
I

1. Will any other busine~s of any kind be conducted in sa id premises?

0

Yes

{If YES, please provide details on a separate sheet)
la. lf the premises is not a catering establishment, will the
premises p4riodical ly close to host private events?

(!)Yes

If YES, ho;w frequently? !Approximately 1-2 times per week dep ending on market demand .

I
I
I

2. Will the premises have music?

!

lfe\ Yes

QNo

\:I

I

I

0

D Karaoke

D Juke Box

[Z] Recorded

2a. If YES, check all that apply:

Live MJsic (give details: e.g., rock bands, acoustic, jazz, etc.): !o ccasional acoustic performers

2b. Will the pr~mises use the services of an Event Promoter?

Q Yes

II
3. Will the premises pe~mit dancing?

0

Yes

O No

3a . If dancing ii permitted, who will be permitted to dance?

(!) Patrons

3b. If dancing il permitted, wil l there be exotic dancing including, but not
limited to, 1topless entertainment, pole dancing and/or lap dancing?
4. Will there be topless 'entertainment?

QYes

0

0Yes

® No

!
5. Will the business eniploy a manager?

i

Sa . If NO, will brincipal(s ) manage?

II

0

Employees for Entertainment

O Both

0Yes

No

® Yes O No

6. How many employeJs? (excluding principals and security personnel) l.._1_2_____.
I

6a . If answer i~ "O" please provide an explanation:
I

Page 14 of 24

PROPOSED METHOD Of OPERATION

The Appiicant is ~e~ldn_~ to open the first beer garden in Flu5.hing, Queens, within a -new
1
development-call~d the Tan_gram. The Tangram development will include residentia_l, office, and
hote_l space on t ~e upper floor and a tw9-leyele~ retail _plaza on the lower floors ·pndµding ·9
34;000 squ_are fo ot Regal cin_ema, the only tneatre in downtown Fh,1shing). The. Appliqmt's
1
w.i.11! . be loc~ted
in Tpngrc\r:n
.House West, a :J.;2
r:rtillion squ_are
foot mixed-use
e.stablishiTlent
.
.
.
..
.
..
.
.
.
building, and will1 be ·on the s;:ime level a~the i4,000 sq~are foo_t q..1lin~fy-food fall which 1JJill
consist ofthemed restaurants includin~ internationally renowned brands.
The "main'i. floor of-the :Appli~arit's es:taolisnment js techr:,ic;;illy located on .t he second .floor of
the ret~il pla-~a, which the developrnerit plans lefer to_as the "firsf floqr" with the lower le'vel
referred to a_s thJ "grqurip ·floo_r'' '.(the Applkant_ju·
s t w9nted.to. make it very d.ear
for ·pu:rpqs¢s 'of
.
.
licensing).
.

· The intended me.thod of operatiqn is a beer garden, with DJ's on weekend.s, TV's, occasional live
acoustic perfomiers, beer pong tables .available for patrons, a s~lection of ~raft prews frqrn. all
around the world, ~nd a_food m_ehu inspired byfqod s~ewer_s. Oancing ~ill be permi~ted on\y by
patrons on Frid~ys
and. Saturda_ys and the
Applic;ant
intehds
to employ. 1-3 security guards
as
•.
I
•
.
•
•
• •
•
•
needed. The establishment will be located in its own retail unit with an entranc·e .offthe food
hall area of the shopping plaza and there is elevator service ·(the elevator runs from the street
level/lobby, stop:s at the main/second floor of the premises, and then continues to a floor above
the mezzanine- in short, it only stops at one level of the premises. There will also be ari outdoor
balcony
so thaf~atrons
can sit o·uts_
..
.. I
.ide
.. in. warmer weather.
.

I
I
I

I

i
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7. NYS Law requires businesses to carry workers' compensation and disability insurance (see instructions).
If applied for and pen'ding, please indicate.

IT

b
.d d
e provi e
Disability lnsu rJnce Carrier Name ,.....
T__b_____d--d_________________.
.
b
. o e prov, e
and Policy Numl er:

Workers' Comp~nsation Carrier
Name and Policy Number:

. O

If you are exempt from Workers' Compensation and/or Disability Benefits Insurance coverage, submit an approved
I
Certificate of Attestation of Exemption from NYS Workers' Compensation and/or Disability Benefits Insurance Coverage
from the NYS Workers' Compensation Board. The application is available on their website: http://www.wcb.ny.gov
I
or you may contact them by phone at: (877} 632-4996

I

8. Will security personnel be used at the premises?
9a . If YES, how [many? 11-3

I

(!) Yes

Q

No

9b. If YES, provide your Proprietary Security Guard Employer Unique Identification Number assigned to the business by
1
the NYS De partment of State Division of Licensing Services or the name of the security company through which the
1
security pe rsonnel will be hired:

The Licensee is reJponsible for assuring that hired security personnel are registered in accordance with NYS Security
Guard Re~istration Guidelines. Please contact the NYS Department of State to obtain information.

I

9. Provide a detailed plan of supervision for the premises to be licensed. Clearly describe how you will maintain control and
order over the licen~ed premises. How will you monitor alcohol sales and prevent sales to minors and sales to intoxicated
persons? How will you handle unruly patrons, altercations, etc., to prevent the premises from becoming disorderly? Include
additio nal sheets if necessary.
The premises to be licensed will be a beer garden in a large residential and retail development in downtown Flushing,
Queens. It will be -managed by the Applicant principals, which include several experienced operators and managers of
other licensed entities in the neighborhood. In order to ensure proper supervision, a well trained manager will be on
site at all times, all employees will be TIPS trained and ask for proper identification prior to serving alcohol to patrons.
Visibly intoxicated patrons will be denied the service of alcohol and the Applicants will be hiring security personnel.
Unruly patrons a~d those engaging in altercations will be asked to leave and the police will be notified in all necessary
and appropriate times. Additionally, the establishment will be hiring 1-3 security personnel to insure that the premises
is properly supervised and to assist in identifying, and handling, situations before any escalation. Staff will also be
trained to recognize potentially disorderly situations and will be instructed to report all instances to management and
security so that any problems can be addressed, in advance, and so that the police may be called if warranted.
I

10. Are all res ponses p~ovided in this application consistent with the information provided to the municipality or Commun ity
Board within the Standardized Notice Form for Providing 30-Day Advance Notice?
0Yes

*

I .
J

QNo

I

10a. If NO, pl~ase explain :
I

T e amen· e notice provi e tot e Community Boar i not in icate t at patron ancing wou
e permitte an t at t e
method o,f operation would include security personnel, however, an amended notice was served on the Community Board on
04/28/20f1 \a copy is incl~d ed herein) and the Applicant personally called and spoke with a representative of the Community

I

ALCOHOLIC BEYERAGES MAY ONLY BE CONSUMED, SOLD OR GIVEN AWAY DURING THE HOURS APPROVED BY
THE COU_NTY WHERE THE PREMISES IS LOCATED UNLESS FURTHER RESTRICTED BY THE AUTHORITY
A list of county closing hours is available at the following link:
http://sla. ny.gov/provisions-far-county-closing-hours
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Standardized NOTICE FORM for Providing 30-Day Advance Notice
to a Local Municipality or Community Board
I

i

1. Date Notice was Sent:;

104/2~/2021

la. Delivered by:

Personal Delivery with Proof of R eceipt

2. Select the type of Application t~at w ill be filed with the Authority for an On-Premises Alcoh olic Beverage License:
I

0

O Re;newal O Alteration O Corporate Change O Removal O Class Change O

New App lication

Method of Operation Change

I

For New app li cants, answer each question below using all information known to date
For Renewal applicants, answer all questions
For Alteration applicants, attach a complete written description and diagrams depicting the proposed alteration(s)
For Corporate Change applicants, attach a list of the current and proposed corporate principals
For Removal applicants, attach a statement of your current and proposed addresses w ith the reason(s) for the relocation
attach a statement detailing you r current license type and yo ur proposed license type
For Class Change applicant~,
I
For Method of Operation Change applicants, although not required, if you choose to submit, attach an exp lanation detai ling those changes

Please include ~II documents as noted above. Failure to do so may result in disapproval of the application.
I

This 30-Day Advance Notice i~ Being Provided to the Clerk of the Following Local Municipality or Community Board:

I

3.N ameof MunicipalityorComi unityBoard :

laueens Community Board 7

Applicant/Licensee Information:

I

4. Licensee Serial Number (if ap~licable): ~ - - - - - - - - - - - - ~ Expiration Date (if applicable):

'IThe Beer Assembly LLC

5. Appl icant or Licensee Name:
6. Trade Name (if any):

I

TBD

'------;::::========================================~
137-09 College Point Boulevard, Retail FH9

7. Street Address of Establishment:
8. City, Town or Village:

~'F_l_u_s_h_i_n~ g ~ - - - - - - - - - - - - - ~I

9. Business Telephone Number 9f Applicant/Licensee :
10. Business E-mail of Applicant{ Licensee:

, NY

Zip Code:

111354

1(718) 713-0259

~----=============================================~

Llt_o..;d_d_@..:;._l_e_a_fb_a_ra_n_d_lo_u_n_;gs<.e_.c_o_m
______________________.

O

11. Type(s) of alcohol sold or to ;be sold:

Beer & Cider

O Wine, Beer & Cider

0

Liquor, Wine, Beer & Cider

12. Extent of Food Service:

0

Full food men u; fu ll kitchen ru n by a chef or cook
I

13. Type of Est abli sh ment:

14. Method of Operation :
(check al l that apply)

Menu meets lega l minimum food availability requirements; food prep area at minimum

IL.:B:. .a=.. :r/T_:_a:.:v. :. . . :e.:. . r.:. . n____________________________________.,

d

Seasonal Establishment

-~

Live Music (give details i.e., rock bands, acoustic, jazz, etc.):

l2i] Patron Dancing

I

O

[ ] Video/Arcade Games
I

0 Other (specify):
15. Licensed Outdoo r Area:
(check all that apply)

O

dJ None

O Juke Box

Employee Dancing

O

O

Karaoke

LIA..;c.:....:.o..:.u..:.s..:.t..;ic~p-=e..;rf..:.o~rm__.:e:_r..:.s:____________,

Exotic Dancing

Third Party Promoters

O

[2] Recorded Music

O Topless Entertainment
.

[2] Security Personnel

IBeer Pong Tables on main level and TV's on mezzanine level

O Patio or Deck

[j Sidewalk Cafe

[2] Disc Jockey

O Rooftop

[2] Other (specify):

0

Garden/Ground s

O Freestanding Covered Structure

1540 square foot outdoor balcony

I
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16. List t he floor(s) of the building ~hat the esta bli shment is located on : Ll2_n_d_F_lo..:..o_r__;_a_n_d_m_e..:..z..:..z..:..a..:..n_i..:..n..:..e:....__ _ _ _ _ _ _ _ _ _ _ _ _...J
17. List the room number(s} th e eitablishment is located in ~ithin the building, if appropriate: !Retail FH9

.

I

~-----~

18. Is the premises located within 500 feet of three or more on-premises liquor establishments?

0

Yes

O

No

19. Will the license holder or a malager be physically present within the establishment during all hours of operation?

.

I

€) Yes

QNo

.

20. If this is a transfer application \a n existing licensed business is being purchased) provide the name an d serial number of t he licensee:

Name

Serial Number

21. Does the applicant or licensee own the building in which the establishm ent is loca ted?

O Yes (if YES, SKIP 23-26)

0

No

Owner of the Building in Which the licensed Establishment is Located

,..______________________________.

22. Building Owner's Full Name: ,1 2FS SCG Retail
23. Building Owner's Street Addrjss:

...
l3_7_-_1_2_P_r_in_c_e_S_t_r_e_e_t_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___.

24. City, Town or Village: IF_l_u_s_
....
;h_in_g
_ _ _ _ _ _ _ _ _ _ _ _ _....l State:

._IN_Y
_________....I

Zip Code: 1_1_3_5_4
_ _ _~
_I

25. Business Telephone Number pf Building Owner: 1(718) 888- 0600

:Representative or Attorney Representing the Applicant in Connection with the
Application for a License to Traffic in Alcohol at the Establishment Identified in this Notice
26. Representative/Attorney's F~II Name:

I. K_i_m_b_e_rl_,_y_A_
.
. . :. S. :. u_m_m__;_e_rs..:. !. .,_E_;s_q.L._____________________

..1

27 . Representative/Attorney's Street Address: ...
ls_5_5_F_i_ft_h_A_v_e_n_u_e_,___1_4_th_F_l_o_o_r___________________~

28. City, Town or Village: ...
I N_e_w_
'_Y_o_r_k____________..,I State: !...N_Y
__________.I Zip Code: _I1_0_0_1_7___
29. Business Telephone Number'of Representat ive/Attorney:
30. Business E-mail Address of Representative/Attorney:

~

l..,(_6_4_6...1.)_3_8_3_-_4_6_0_7________________________.

LIK_im_b_e_r~ly'--@_D_S_-L_a_w_O_ff_ic_e_s_.c_o_m__________________,

I am th e applicant or licensee holder or a principal of the legal entity that hold s or is applying for the license.
Rep resentationk in this form are in conform ity with representations made in su bm itted documents relied upon by
th e Authority r'hen granting th e license. I understan d that representations made in this form will also be re lied
upon, and that false represent ations may r esu lt in d isapp roval of the applicatio n o r revocation of the license.

I

By my sign~ture, I affirm - un der Penalty of Perjury - th at the representations made i n this form are tru e.

31. Pri nted Principal Name:

Pr in ci pa I Signature:

!Kimberly A. Summers

1

&(_j ~Q.,(~\.J
____

Title: !Attorney

for

Applicant

/2«.,vu.,/...{_ v-,:----

_.0...,,'----- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
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555 5TH AVENUE, 14TH FLOOR
NEW YORK, NEW YORK 10017
TEL: (646) 383-4607
FAX: (646) 606-2388

April 9, 2021

I
Queens Community Board 7
133-32 41 st Road- Room 38
Flushing, New York 11355

RE:

Amended 30-Day Advance Notice- Tavern On-Premises Liquor License
Applicant: The Beer Assembly LLC
Premises: 37-09 College Point Bou levard, Retail #FH9, Flushing, NY 11354

Dear Board Menibers:
I

I

I am the ;attorney for The Beer Assembly LLC. Enclosed is my client's amended 30-Day Advance
Notice of its Application to the State Liquor Authority for an Tavern On-Premises Liquor License, which is
intended to repl~ce the notice submitted on February 9, 2021 . Please note the following changes: (1) The
Unit number of tre premises has been changed from Units F10 & F11 to Retail FH9; (2) The method of
operation has been amended to include a TV and beer pong tables; and (3) Question 16 has been amended
to indicate that the floors to be licensed within the establishment are the 2 nd floor and the mezzanine level.
Please note that,this establishment is located in the retail mall of this development and will be located just
outside the food '.c ourt on the second floor with interior access to the mezzanine level.
'
Should you have any questions or concerns regarding the foregoing, please do not hesitate to call.
I

i

Cordially,
DIPASQUALE & SUMMERS, LLP

~-~~~:ti:~•/~~
kimber/y@ds-lawoffices.com

www.ds-lawoffices.com

- - - - - - _.:__

_____________________________________
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555 5TH AVENUE, 14TH FLOOR
NEW YORK, NEW YORK 1001 7
TEL: (646) 383-4607
FAX: (646) 606-2388

February 8, 2021
Queens Commu~ity Board 7
133-32 41 st Road- Room 3B
Flushing, New York 11355

RE:

30-Day Advance Notice- Tavern On-Premises Liquor License
Applicant: The Beer Assembly LLC
Premises: 37-09 College Point Boulevard, Units F10 & F11 , Flushing, NY 11354
I

Dear Board Members:

I

I am the !attorney for The Beer Assembly LLC. Enclosed is my client's 30-Day Advance Notice of
its Application to the State Liquor Authority for an Tavern On-Premises Liquor License.
1

Should Y,OU have any questions or concerns regarding the foregoing , please do not hesitate to call.

Cordially,
DIPASQUALE & SUMMERS , LLP

cJL~~1u±7~~
kimber/y @ds-lawoffices.com

www.ds-lawoffices.com

I

I

The Beer Assembly LLC-Menu
37-09 College Point Boulevard, #FH9, Flushing, NY 11354
Beers on Tap
Amstel Light
Blue Moon
Asahi Super Dry
Guiness Extra Stout

8
8
8
10

New York State! Beers
Ithaca Brewery jEvery Day Haze IPA
Captain Lawrence Effortless Grapefruit
Queens Brewery - Queens BLVD
Five Boroughs Brewing
Co. - Happy Lager
1
Montauk Brewi g Company- Watermelon Session Ale
Cocktails on Tap
Margarita
Manhattan
Pina Colada
Long Island iced Tea

12
13
12
13

I

bn

Chilled Wines
Tap
Gotham Project Riesling
Long Island Rose

12
12

Food

Grilled Meat Skewers
Beef: 3 skewers
12
Chicken: 3 skewers 10

i

Cheeseburger/

Sausages
Chicken, Beef/ or Pork

12
5

Fried Foods
Fritto Misto - seafood and vegetables
Fried Clams 12
French Fries 8

15

11
11
10
10
12

NYC Administrative Code 27-922.3
**** Current through November 29, 2021 ****
New York City Municipal Code, Charter and Rules > New York City Administrative Code >
Administrative Code of the City ofNew York > Title 27 Construction and Maintenance > CHAPTER 1
BUILDING CODE > SUBCHAPTER 16 PLUMBING AND GAS PIPING* > ARTICLE 8 MINIMUM
WATER CLOSETS IN PLACES OF PUBLIC ASSEMBLY*

§ 27-922.3 Minimum requirements.

a. The number of water closets required for any specified place of public
assembly shall be as listed in Table 16-1 .
TABLE 16-1
Number of Persons

Number of Water Closets for Men

Number of

Water Closets for Women
1-150a

1

2

151-300

2

4

301-450

3

6

Note for Table 16-1:
aThe requirements for the number of water closets for occupancy by 150
persons or less shall not apply to bars except that there shall be at least one
water closet for men and at least one water closet for women or an

equivalent number of unisex bathrooms.
For occupancy by more than 450 persons, there shall be one water closet
for men and two water closets for women for each additional 300 persons.
The population used to determine the number of water closets required shall
Mark Frering
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be based on the number of people to occupy the space; provided, however,
that in no case shall the population be deemed less than that determined by
allowing one hundred and twenty-five square feet of floor area per person .
b. Urinals may be provided in bathrooms in lieu of water closets but the number
shall not exceed fifty percent of the required number of water closets.
c. Unisex bathrooms may be provided in lieu of separate bathrooms for men
and women.
d. This section is only intended to change the ratio of men's and women's water
closets required under title 27 of this code as provided herein , and is not
intended to require more than one water closet per fifty persons for
occupancy by 450 persons or less, or more than one water closet per one
hundred persons for occupancy by more than 450 persons.

HISTORICAL NOTE
Section added L.L. 57/2005 § 3, eff. Sept. 4, 2005. [See Art. 8 footnote]
Annotations

Notes Applicable To Upper Hierarchy

[Footnote 14]:

*Formerly Article 15 §§ C26-1193.0-C26-1335.0 from original

code, amended LL 50/1940 , LL 15/1951 , LL 54/1952 , LL 29/1954 , LL 38/1946, LL
99/1940 , LL 58/1940 , LL 57 /1940 , LL 59/1940 , LL 33/1962 , LL 56/1940 , LL
1/1948, LL 66/1951 , LL 3/1948 , LL 67/ 1951 , ch 100/1963 § 495 , LL 60/1940 , LL
68/1951, LL 54/1948 , LL 54/1940 , LL 96/1965 , LL 12/1939 ch 100/ 1963 § 496 , LL
82/1952 , LL 90/1965 , LL 51/1940 , LL 52/1940 , LL 36/1961 , LL 53/1940 , LL
4/1947 , LL 30/1945 , LL 47/1947 , LL 36/1949 , LL 86/1953 , LL 49/1947 , LL
Mark Fre ri ng

TABLE 403.1
MINIMUM NUMBER OF REQUIRED PLUMBING FIXTURES
(See Sections 403.2 and 403.3)
NO. CLASSIFICATION

1 Assembly (see
Sections 403.2 ,
403.5 and 403.6 )

OCCUPANCY

DESCRIPTION

WATER CLOSETS (URINALS SEE
SECTION 419.2)
MALE

FEMALE

LAVATORIES
MALE

FEMALE

A-1

Theaters usually with
fixed seats and other
buildings for the
performing arts and
motion pictures

1 per125

1 per 65

1 per 200

A-2

Nightclubs, bars,
taverns, dance halls
and buildings for
similar purposes

1 per 40

1 per 40

1 per 75

Restaurants , banquet
halls and food courts

1 per 75

1 per 75

1 per 200

Auditoriums without
permanent seating ,
art galleries ,
exhibition halls,
museums , lecture
halls , libraries,
arcades and
gymnasiums

1 per 125

1 per 65

1 per 200

Passenger terminals
and transportation
facilities

1 per 500

1 per 500

Places of worship and
other religious
services. Churches
without assembly
halls

1 per 150

1 per 75

A-3

BATHTUBS/ DRINKING OTHER
SHOWERS FOUNTAIN
(SEE
SECTION
410.1)

Ir
-

1
service
sink

1 per 500

1
service
sink

1 per 500

1
service
sink

-

1 per 500

1
service
sink

1 per 750

-

1 per 1,000

1
service
sink

1 per 200

-

1 per 1,000

1
service
sink

I

I

I

A-4

[Coliseums , arenas ,
1 per 75 for the
~kating rinks , pools
first 1,500 and 1
per 120 for the
~nd tennis courts for
indoor sporting events
remainder
~nd activities
exceeding 1,500

1 per 40 for the
first 1,500 and 1
per 60 for the
remainder
exceeding 1,500

1 per 200

1 per 150

-

1 per 1,000

1
service
sink

A-5

Stad iums,
~musement parks,
bleachers and
grandstands for
outdoor sporting
~vents and activities

1 per 40 for the
first 1,500 and 1
per 60 for the
remainder
exceeding 1,500

1 per 200

1 per 150

-

1 per 1,000

1
service
sink

1 per 75 for the
first 1,500 and 1
per 120 for the
remainder
exceed ing 1,500

NYC Administrative Code SECTION BC 1109
**** Current through November 29, 2021 ****
New York City Municipal Code, Charter and Rules > New York City Administrative Code >
Administrative Code of the City of New York > Title 28 New York City Construction Codes >
CHAPTER 7 THE NEW YORK CITY BUILDING CODE > CHAPTER 11 ACCESSIBILITY

SECTION BC 1109 OTHER FEATURES AND FACILITIES

1109.1 General. Accessible building features and facilities shall be provided in

accordance with Sections 1109.2 through 1109.16.
Exception: Type BNYC and Type B units shall comply with Section 1107
and ICC A117.1.
1109.2 Toilet and bathing rooms.Each toilet room and bathing room shall be

accessible . Where a floor level is not required to be connected by an
accessible route , the only toilet rooms or bathing rooms provided within the
facility shall not be located on the inaccessible floor. At least one of each
type of fixture , element, control or dispenser in each accessible toilet room
and bathing room shall be accessible.
Exceptions:
1. In nonresidential occupancies , for toilet rooms or bathing rooms accessed
only through a private office , not for common or public use, and intended
for use by a single occupant of such private office, any of the following
alternatives are allowed:

Mark Freri ng
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1109.2.2 Water closet compartment.Where water closet compartments
are provided in a toilet room or bathing room, at least one wheelchairaccessible compartment shall be provided. Where the combined tota l

water closet compartments and urinals provided in a toilet room or
bathing room is six or more, at least one ambulatory-accessible water

closet compartment shall be provided in addition to the wheelchairaccessible compartment.

Wheelchair-accessible and

ambulatory-

accessible compartments shall comply with ICC A 117 .1 including
Section 604.9 (Wheelchair Accessible Compartments) and 604.10
(Ambulatory Accessible Compartments).
1109.2.3 Lavatories. Where lavatories are provided, at least 5 percent,

but not less than one, shall be accessible. Where the total lavatories
provided in a toilet room or bathing room is six or more, at least one
lavatory with enhanced reach ranges in accordance with ICC A 117.1,
shall be provided.
1109.2.4 Diaper changing accommodations.In

assembly

group

A

occupancies and mercantile group M occupancies on each floor level
containing a public toilet room , both male and female occupants shall
have access to at least one safe , sanitary and convenient diaper
changing station , deck, table or similar amenity, which shall comply
with Section 603.5 (Diaper Changing Tables) of ICC A 117.1.
1109.3 Sinks. Where sinks are provided , at least five percent, but not less than

one , provided in accessible spaces shall comply with ICC A 117 .1 , including
Section 606 (Lavatories and Sinks).
Exception: Mop or service sinks are not required to be accessible.

Ma rk Freri ng

NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF 01/19/2022
REFERRED FROM : COUNSEL'S OFFICE

2022- 00210

REASON FOR REFERRAL
REQUEST FOR DIRECTION

REQUEST FOR DECLARATORY
RULING - WINE IN MOVIE
THEATERS

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined :

SHENKER Russo
& CLARK LLP
January 3, 2022
Theresa M. Russo
Thercsa.Russo@srcla, ofliccs.com
518.407.5800

Gary Meyerhoff
General Counsel
New York State Liquor Authority
80 South Swan Street, Suite 900
Albany, NY 12210
Re:

Request for Declaratory Ruling

Dear Mr. Meyerhoff:
Our firm represents the National Association of Movie Theatre Owners ("NATO"). NATO is a
trade organization comprised of major theatre chains, as well as hundreds of independent theater
operators; collectively, accounting for over 35,000 motion picture screens ~cross the nation. We
hereby respectfully request a Declaratory Ruling regarding the eligibility of motion picture
theatres to obtain licenses to sell beer and wine.

Question Presented
Whether motion picture theatres are eligible to obtain licenses to sell beer and wine under
Alcoholic Beverage Control Law ("ABCL") § 81 (2) without meeting the definition of a
"restaurant"?

Discussion
New York's courts have scant history of interpreting this section and have never ruled directly
on the scope of subdivision 2. As such, our analysis focuses on the plain meaning of the statutory
language of ABCL § 81, as well as its legislative history, to understand the intended meaning
behind its provisions.
Enacted in 1934, ABCL § 81 provided for a license to sell wine at retail for consumption on the
premises. Issuance of a license, however, was initially restricted to only those entities that could
obtain a license under ABCL § 64, which currently provides that, "No retail license under this
section shall be granted except for such premises as are being conducted as a bona fide hotel
provided that a restaurant is operated in such premises, restaurant, catering establishment, club,
railroad car, vessel or aircraft being operated on regularly scheduled flights by a United States
certificated airline." (ABCL § 64 (5]).

SHFNK[R
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For many years, the statute's definitions section provided that to qualify as a ''restaurant," an
establishment must have each of the following: 1) a kitchen suitable for cooking an assortment of
foods; 2) a chef; 3) a menu featuring entree-style meals; and 4) a sufficient amount of
refrigeration to support food service. (ABCL § 3 [27], as reproduced in U.S. Dept of Commerce,
State Liquor Legislation, vol. 4, pg. 275 [1941]
[https://www.google.com/books/edition/State_Liquor_Legislation/FlxqV ckd 164C?gbpv= 1]).
This definition excluded most businesses and for decades the law categorically prohibited them
from obtaining a license under ABCL § 81.
Recognizing that eligibility should expand to additional types of premises, the Legislature passed
and the Governor approved Chapter 666 of the laws of 1987. which amended ABCL § 81 thusly:
"1. The procedure set forth in section sixty-four hereof shall apply so far as
applicable to applications for licenses to sell wine at retail for consumption on the
premises, except as provided in subdivision two ofthis section.
2. No such license shall be issued to any person for any premises other than

premises for which a license may be issued under section sixty-four of this
chapter or a hotel or premises which are kept, used, maintained, advertised or
held out to the public to be a place where food is prepared and served for
consumption on the premises in such quantities as to satisfy the liquor authority
that the sale ofwine intended is incidental to and not the prime source ofrevenue
from the operation ofsuch premises . ... "
(L 1987, ch 666, § 3, [additions italicized]. This text has not been altered by
subsequent legislation. See, ABCL § 81 ).
Again, the courts have never interpreted the boundaries of the additional eligibility conferred by
the 1987 amendments. However, a plain reading of the text shows that an establishment may
now qualify via ABCL § 64 "or" directly through the new criteria in Subdivision 2. Those
criteria include merely (a) being a hotel or other premises that; (b) prepares and serves food on
the premises; (c) makes its food service known to the public; and (d) can satisfy the State Liquor
Authority that the service of alcoholic beverages will not become its main line of business,
including by showing that another revenue stream will remain larger than receipts from the
service of alcoholic beverages.
A contrary reading that continues to apply the exclusions of ABCL § 64 to some establishments
effectively denies those establishments of the full benefit of the "or" language in the amendment.
While some motion picture theaters have operated their establishments in order to comply with
the definition of"restaurant" in ABCL § 3(27), which allows them to qualify for a beer and wine
license under ABCL § 64, the first "or" of 1987 amendments make that maneuver unnecessary
by creating an alternative path to licensure that circumnavigates ABCL § 64.

SHE.NKER Russo & CLARK. LLI'
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That was the intent of the Legislature when it created the 1987 amendments. The Sponsor's
Memo makes clear that their purpose was to expand the number of establishments eligible for a
beer and wine licenses, despite being unable to meet the requirements of ABCL §§ 64 & 64a.
(Sponsor's Mem, Bill Jacket, L 1987, ch 666). But, the scope of that expansionary intent is
impossible to divine from the Sponsor's Memo alone, because it only explains that the
legislation was meant to make exceptions to the 200-foot law. However, the bill text itself
obviously does much more than that. (L1987, ch 666 [adding ABCL § 81 [2] and also containing
language to authorize sidewalk cafes and to eliminate the requirement that hotels have
restaurants to be eligible for licensure]). In fact, if the sponsors merely intended to carve out
wine licenses from the 200-:ft. law, then they would have done no more than they did in§ 2 of
their bill, which repealed another section of law that explicitly subjected wine licenses to the
200-ft. law. (L. _1987, ch 666, § 2 [repealing ABCL § 80, which had read "Restrictions upon
location of places licensed. The restrictions contained in subdivision seven of section sixty-four
shall apply to premises for which licenses are sought under section eighty-one."]). It is no leap of
faith to infer that they intended to expand eligibility much further from the fact that they included
additional amendments to the bill that free licenses under ABCL § 81 from other restrictions
contained in ABCL § 64. This was evident at the time, and various officials in the state executive
recognized that the amendments had the effect of broadening the categories of eligible
establishments. (Memorandum from Executive Director of the N.Y. Council on Children and
Families Joseph J. Cocozza, Bill Jacket, L 1987, ch 666 ["The above referenced bill would allow
the State Liquor Authority to issue an on-premises license to a theater... under certain specified
circumstances .... "]; Letter from Counsel to the SLA Gloria M. Dabiri, Bill Jacket, L 1987, ch
666 ["The bill would permit the Authority to issues licenses for the sale of wine at retail for onpremises consumption to ... restaurants, and businesses engaged in the sale of food for onpremises consum~tion .... ]).
Moreover, the SLA has carried out that intent; since Chapter 666 of 1987 was enacted, it has
granted licenses to numerous other business categories under ABCL § 81, including jewelry
stores, antique shops, and even certain doctor's offices. Motion picture theatres should stand on
equal footing with these establishments when applying for this breed of license. Based on the
text of subdivision 2, it is illogical to maintain that the expanded eligibility analysis jettisons the
requirements of ABCL § 64, but that ABCL § 64's exclusions continue to govern. Neither the
text nor the legislative history makes such a fine distinction.
The alternative criteria in ABCL § 81(2) also comport with the overall regulatory scheme
ordained by the Legislature, which give more liberal treatment to beer and wine licenses. The
1987 amendments included a notable distinction: they expanded eligibility for licenses to sell
beer and wine, only. This is distinguished from licenses to sell full liquor. For years, legislation
has been introduced to allow additional business categories to also sell spirits but, thus far, both
houses of the legislature have been disinclined to pass the measure. The additional hesitation
related to spirits highlights that, historically, the legislature has more permissively regulated beer
and wine.
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Once the list of requirements in ABCL § 81 (2) is recognized for what it is- an alternative
criteria for beer and wine licensure that disregards the exclusions in ABCL § 64-then the
question becomes whether motion picture theatres can satisfy those criteria. They can. Motion
picture theatres are indeed establishments that generally serve food, and the average New Yorker
is aware of that fact. The association between film and food service is deeply rooted in the public
consciousness. (See, e.g., Sarah Stiefvater, The Best Movie Snacks, Ranked, PUREWow.coM
[Oct. 30, 2019] ["Everyone knows the best part of going to the movies is the food."]
[https://www.purewow.com/food/Best-Movie-Theater-Snacks]). The connection between tubs of
popcorn and motion picture theatres dates to the 1930s, and such food and beverage concessions
account for up to 85 percent of the revenue at some theaters. (See, Pagan Kennedy, Who Made
Movie Popcorn?, THE NEW YORK TIMES [Oct. 4, 2013]
[https ://www.nytimes.com/2013/10/06/magazine/who-made-moviepopcorn.html ?searchResultPosition=2]).
But what about the requirement to satisfy the SLA that the service of beer and wine will be
"incidental to and not the prime source of revenue" for the business? (ABCL § 81 [2]). The
singular tense of subdivision 2 suggests this is an individualized inquiry specific to each
applicant, rather than a sweeping judgment about entire classes of premises, but nearly every
motion picture theatre would meet this standard. The primary business of a motion picture
theatre is not the sale of alcohol, but rather to provide a moviegoing experience and food
concessions. The sale of alcohol is ancillary to those functions and not the prime source of
revenue. (See, AMC Entertainment Holdings, Annual Report [SEC Form 10-KJ, [March 1, 2018]
[stating that while alcohol sales boosted 2017 revenue, their concessions strategy continued to
prioritize traditional theatre food "including popcorn, soft drinks, candy and hot dogs" and that
box office remained the largest revenue stream] [https://sec.report/Document/0001411579-180000 l 4/]; Regal Entertainment Group, Annual Report {SEC Form 10-KJ, [March 1, 2018]
[stating that "enhancement of our food and alcoholic beverage offerings has had a positive effect
on our operating results" but that all food and beverage concessions still accounted for just
29.4% of revenue] [https://sec.report/Document/0001168696-18-000003/]).
Important policy considerations also support interpreting the statute to allow beer and wine
licensure. Motion picture theatres are often the backbone of downtown areas, drawing foot traffic
to surrounding shops and restaurants. (See, Jennifer Duell Popovec, Strong Box Office Numbers
Lead to More Traffic at Shopping Centers, NATIONAL REAL ESTATE INVESTOR [Nov. 12, 2015]
[quoting the president of U.S. development company saying theaters, "not only increase[] foot
traffic for the soft and hard goods retailers, but also for the quick and better quality sit-down food
services" in shopping centers] [https://www.nreionline.com/retail/strong-box-office-numberslead-more-traffic-shopping-centers]; Kathryn Cargo, Historic theaters increase foot traffic in
Crossroads' downtowns, VICTORIA ADVOCATE [Sept. 16, 2018] [quoting a hairdresser in
Yoakum, Tex. after a motion picture theatre opened downtown: "I've never seen downtown as
busy as it is now," she said. "Because of the theater, the restaurants are full."]). But in recent
years, New York has experienced a trend of motion picture theatre closures, particularly
independent and historic theatres, in part because they cannot supplement their revenue with beer
SHENKER Russo & CLARK, LLP
518-407- 5800 · 121 STAT[ STRHT, 4TII F·LOOR · ALBANY. NEW YORK 12207 · WWW.SRCLAWOFFICES .COM

and wine sales. (See, Tanay Warekar, NYC 's lost movie theaters, mapped, NY.Curbed.com [July
31, 2018]). The motion picture theatre industry faces many challenges stemming from streaming
services and sophisticated HD home theaters. It is imperative that theatres search for new ways
to enhance the moviegoing experience, enabling them to offset rising costs, and retain
employees. Beer and wine sales would create a critical revenue stream to help offset these
headwinds.
The SLA should, if reasonable, interpret the law to assist motion picture theatre in those
endeavors because among the Legislature's declared purposes for the ABCL is "to the extent
possible ... supporting economic growth,job development ... and [the] recreation industry ...
provided that such activities do not conflict with the primary regulatory objectives of this
chapter." (ABCL § 2). These economy-boosting purposes were added to the SLA' s mission as
recently as 2014. (See, L 2014, ch 406). Theatres are also eager to offer customers local
products from New York State wineries and breweries. Allowing theatres to serve as additional
retail channels will not only help drive economic growth among the craft beverage industry, but
tourism as well.
For the foregoing reasons, we believe that ABCL § 81(2) allows the SLA to grant beer and wine
licensed to motion picture theatres that satisfy the criteria within that subdivision, and without
having to demonstrate eligibility under ABCL § 64, such as by satisfying the definition of a
"restaurant" in ABCL § 3(27).
We respectfully submit this request for your consideration and thank you for your time and
attention given to the matter.
Very truly yours,
SHENKER RUSSO & CLARK LLP

Theresa M. Russo
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NEW YORK STATE LIQUOR AUTHORITY
FULL BOARD AGENDA
MEETING OF 01/19/2022
REFERRED FROM: LICENSING BUREAU
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REASON FOR REFERRAL
REQUEST FOR DIRECTION

DELEGATION OF POWERLICENSI NG BOARD

(DELEGATION OF POWER)
The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined :

WYORK
TEOF

ORTUNITY.

State Liquor
Authority
LILY M. FAN

KA THY HOCH UL

Commissioner

Governor

GREELEY FORD

VINCENT G. BRADLEY

Commissioner

Chairman

DELEGATION OF POWER

Delegation of Power with respect to Licensing Board
Agenda #2022-xxxx

Pursuant to Section 17 of the Alcoholic Beverage Control Law ("ABCL"), the Members of the
State Liquor Authority hereby delegate the following powers to the following employees of the
Authority , collectively known as the Licensing Board :
•

The power to act on any license , permit or renewal application statewide: Executive
Deputy Comm issioner; and Deputy Commissioner of Licensing .

•

The power to act on any license, permit or renewal application statewide that has no
opposition or no complex or controversial issues: Employees within the Licensing Bureau
in the Licensing Examiner 4; Licensing Examiner 3; Licensing Examiner 2; and Office
Assistant 3 titles .

•

The power to issue a "Twenty Day Temporary Letter" allowing an applicant who has been
conditionally approved and is awaiting issuance of the license certificate to operate under
the privileges of that license: 1) when the only conditions of approval that have not been
submitted to the Authority are: Certificate of Authority , Workers' Compensation & Disability
Insurance, Newspaper Affidavit , photos showing the applicant is ready to open and
operate and/or surrender of the current license in effect: or 2) for good cause shown:
Chairman of the Authority ; Executive Deputy Commissioner; Deputy Commissioner of
Licensing ; and employees within the Licensing Bureau in the Licensing Examiner 4 title .

•

The power to authorize the issuance of a miscellaneous permit under ABCL §99-b( 1)(k)
when the facts supporting the need for such a permit are not likely to reoccur: Executive
Deputy Commissioner; and Deputy Commissioner of Licensing.

•

The power to grant an extension of time , consistent with advisories issued by the Members
of the Authority, to an applicant to comply with the conditions of approval of an application:
Chairman of the Authority ; Executive Deputy Commissioner; Deputy Commissioner of
Licensing ; employees within the Licensing Bureau in the Licensing Examiner 4 title ; and
such other employees within the Licensing Bureau as designated in writing by the Deputy
Commissioner of Licensing .

Alfred E. Smith Office Building, 80 S. Swan St., Suite 900, Albany, NY 12210

Delegation of Power with respect to Licensing Board
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•

The power to act on all types of permit applications statewide: such other employees within
the Licensing Bureau as designated in writing by the Deputy Commissioner of Licensing .

•

The power to act on Temporary Retail Permit and Liquidation Permit applications: such
other employees within the Licensing Bureau as designated in writing by the Deputy
Commissioner of Licensing .

•

The power to act on any renewal application that has no opposition or no complex or
controversial issue: such other employees within the Licensing Bureau as designated in
writing by the Deputy Commissioner of Licensing.

Notwithstanding the aforesaid delegation of powers, the following licensing matters must
be presented to the Members of the Authority for consideration unless there is a statutory
provision requiring the disapproval of the application by the Licensing Board :
•

All new (non-transfer) package store license applications .

•

All package store removal applications unless all three of the following apply:
1) There is no change in the four closest stores;
2) The new location is:
(a) In New York City and is no more than 400 feet from the current location ; or
(b) In Nassau County and is no more than 1,500 feet from the current location ; or
(c) Outside of New York City/Nassau County and is no more than one-half mile
from the current location ; and
3) The licensee's total square footage is not increasing more than 25% from the
current premises.

•

All package store alteration applications when the licensee's total square footage is
increasing by more than 25% .

•

Applications where an application filed by the applicant or for the location has been
disapproved for cause within the last 2 years.

•

Applications for a location where the prior license was revoked or cancelled must be
forwarded to the Full Board . The following are exceptions where the Licensing Board may
act in these situations:
1) The prior license was cancelled and there is nothing in the record to show a
connection between the prior licensee and the applicant;
2) The prior license was revoked and there is nothing in the record to show a
connection to the applicant and there is no "public convenience and advantage" or
"focal point" issue involved ;
3) The application is subject to the 500 Foot Law, there are no objections and the
Administrative Law Judge conducting the 500' Hearing determines that the
applicant has demonstrated public interest;
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4) An application where the prior license was cancelled or revoked , and that penalty
was based solely on the prior licensee having been a prohibited person by
revocation ; or
5) The prior license was cancelled due to non-payment of a civil penalty and no other
complex or controversial issues exist.
•

Applications where the Full Board has: issued an emergency summary order of
suspension or a STOP on the proposed licensed premises within the last five years ;
or directed a STOP on the applicant.

•

Applications involving questions of eligibility of the applicant (citizenship, conviction
record , police officer, etc.)

•

Reconsiderations of Licensing Board determinations disapproving an application when
a Member of the Authority has determined that reconsideration is warranted by the
Full Board .

•

Reconsiderations of prior Full Board licensing determinations.

•

Applications where a protest to an application has been received from a
governmental/elected official , police agency or municipality.

•

Applications for on-premises licenses in the Village of Spring Valley , Rockland County.

•

A request by an applicant who has been conditionally approved for an extension of
time to comply with the conditions of approval when such applicant has exhausted the
extensions that may be issued by the Licensing Board .

•

All other applications which, in the judgment of the Deputy Commissioner of Licensing,
involve unusual , complex matters or those involving the public interest.

This delegation of power shall be effective immediately and replace all prior delegations of
power with respect to action on licensing applications.

This matter was heard and determined by the Members of the Authority at a Full Board
meeting held on January 19, 2021 before Chairman Vincent Bradley, Commissioner Lily Fan and
Commissioner Greeley Ford . The above written delegation of power was approved by the
Members of the Authority on January 19, 2021 .
Dated :
Donald Roper
Secretary to the Authority
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Delegation of Power with respect to Licensing Board
Agenda #2021-02916A

Pursuant to Section 17 of the Alcoholic Beverage Control Law ("ABCL"), the Members of the
State Liquor Authority hereby delegate the following powers to the following employees of the
Authority, collectively known as the Licensing Board :
•

The power to act on any license, permit or renewal application statewide:
Executive Deputy Commissioner Sharif Kabir; and
Secretary to the Authority Thomas Donohue.

•

The power to act on any license, permit or renewal application statewide that has no
opposition or no complex or controversial issues :
William Crowley, Director of Public Affairs
Donald Roper, Senior Attorney
Amy Male; Licensing Examiner 4
Nancy Smith ; Office Assistant 3
Peter Klein ; Licensing Examiner 2
Andrea Pomeroy; Licensing Examiner 2
Stephanie Kehn ; Licensing Examiner 2
Christina North ; Licensing Examiner 2
Brian Christy ; Licensing Examiner 1
Maureen Hughes; Licensing Examiner 3
Jennifer Marzolf: Licensing Examiner 1
Juan Herrera; Licensing Examiner 2, and
Jennie Eastman Licensing Examiner 1.

•

The power to issue a ''Twenty Day Temporary Letter" allowing an applicant who has been
conditionally approved and is awaiting issuance of the license certificate to operate under
the privileges of that license: 1) when the only conditions of approval that have not been
submitted to the Authority are: Certificate of Authority, Workers ' Compensation & Disability
Insurance, Newspaper Affidavit, photos showing the applicant is ready to open and
operate and/or surrender of the current license in effect: or 2) for good cause shown :
Chairman Vincent Bradley ;
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Executive Deputy Commissioner Sharif Kabir;
Secretary to the Authority Thomas Donohue; and
Licensing Examiner 4 Amy Male.
•

The power to authorize the issuance of a miscellaneous permit under ABCL §99-b(1)(k):
1) in a case not expressly provided for by the Alcoholic Beverage Control law; 2) when it
appears the issuance of the permit would be appropriate and consistent with the purposes
of the ABCL ; and 3) the facts supporting the need for such a permit are not likely to
reoccur:
Executive Deputy Commissioner Sharif Kabir; and
Secretary to the Authority Thomas Donohue.

•

The power to grant an extension of time to an applicant to comply with the conditions of
approval of an application. Each such extension shall be for six months, and no more than
two extensions may be granted under this delegation to any applicant, provided that: 1)
no extensions may be granted to an applicant operating with a temporary retail permit ;
and 2) until December 31 , 2021 , no more than five extensions may be granted under this
delegation to any applicant:
Executive Deputy Commissioner Sharif Kabir;
Secretary to the Authority Thomas Donohue;
Licensing Examiner 4 Amy Male; and
Such employees of the Licensing Bureau as shall be designated in writing by
Secretary to the Authority Thomas Donohue.

•

The power to act on all types of permit applications statewide:
Such employees of the Licensing Bureau as shall be designated in writing by
Secretary to the Authority Thomas Donohue.

•

The power to act on Temporary Retail Permit and Liquidation Permit applications :
Such employees of the Licensing Bureau as shall be designated in writing by
Secretary to the Authority Thomas Donohue.

•

The power to act on any renewal application that has no opposition or no complex or
controversial issue:
Such employees of the Licensing Bureau as shall be designated in writing by
Secretary to the Authority Thomas Donohue.

Notwithstanding the aforesaid delegation of powers, the following licensing matters must
be presented to the Full Board for consideration unless there is a statutory provision requiring
the disapproval of the application by the Licensing Board :
• All package store license applications , except for removals (see below) and transfers.
• All package store removal applications unless all three of the following apply:
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1) There is no change in the four closest stores;
2) The new location is:
(a) In New York City and is no more than 400 feet from the current location; or
(b) In Nassau County and is no more than 1,500 feet from the current location; or
(c) Outside of New York City/Nassau County and is no more than one-half mile
from the current location ; and
3) The licensee's total square footage is not increasing more than 25% from the
current premises.
•

All package store alteration applications when the licensee's total square footage is
increasing by more than 25% .

•

Applications where an application filed by the applicant or for the location has been
disapproved for cause within the last 2 years.

•

Applications for a location where the prior license was revoked or cancelled must be
forwarded to the Full Board . The following are exceptions where licensing may act in these
situations:
1) The prior license was cancelled and there is nothing in the record to show a
connection between the prior licensee and the applicant;
2) The prior license was revoked and there is nothing in the record to show a
connection to the applicant and there is no "public convenience and advantage" or
"focal point" issue involved ;
3) The application is subject to the 500 Foot law, there are no objections and the
applicant has submitted a "public interest" statement in support of the application ;
4) An application where the prior license was cancelled or revoked , and that penalty
was based solely on the prior licensee having been a prohibited person by
revocation ; and
5) The prior license was cancelled due to non-payment of a civil penalty and no other
complex or controversial issues exist.
•

Applications where the Full Board has issued an emergency summary order of
suspension regarding the proposed licensed premises within the last five years ;

•

Applications where the Members of the Authority have directed a STOP on the
applicant.

•

Applications where the Members of the Authority have directed a STOP on the
premises within the last five years .

•

Applications involving questions of eligibility of the applicant (citizenship , conviction
record , police officer, etc.)
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•

Reconsiderations of Licensing Board determinations disapproving an application when
a Member of the Authority has determined that reconsideration is warranted by the
Full Board .

•

Reconsiderations of prior Full Board licensing determinations.

•

Applications where a protest to an application has been received from a
governmental/elected official , police agency or municipality .

•

Applications for on-premises licenses in the Village of Spring Valley, Rockland County.

•

A request by an applicant who has been conditionally approved for an extension of
time to comply with the conditions of approval when such applicant has exhausted the
extensions that may be issued by the Licensing Board . Such further extensions shall
be granted in the discretion of the Full Board and only for good cause shown .

•

All other applications which , in the judgment of the Secretary to the Authority , involve
unusual , complex matters or those involving the public interest.

This delegation of power shall be effective immediately and replace all prior delegations of
power with respect to action on licensing applications .

This matter was heard and determined by the Members of the Authority at a Full Board
meeting held on November 10, 2021 before Chairman Vincent Bradley, Commissioner Lily Fan
and Commissioner Greeley Ford . The above written delegation of power was approved by the
Members of the Authority on November 10, 2021 .
Dated : 11/12/21

Thomas J. Donohue
Secretary to the Authority
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(DELEGATION OF POWER)
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Delegation of Power with respect to Requests for Reconsideration
Agenda #2021-02916B

Pending the appointment of a Deputy Commissioner of Licensing , the powers delegated
to the Deputy Commissioner of Licensing in the Delegation of Power approved at the August 20 ,
2019 Full Board meeting (Agenda #2019-01610) are hereby delegated to the Secretary to the
Authority. This delegation shall remain in effect until rescinded by the Members of the Authority.

This matter was heard and determined by the Members of the Authority at a Full Board
meeting held on November 10, 2020 before Chairman Vincent Bradley, Commissioner Lily Fan
and Commissioner Greeley Ford . The above written delegation of power was approved by
Chairman Bradley on behalf of the Members of the Authority on November 10, 2021.
Dated : 11/12/21

Thomas J. Donohue
Secretary to the Authority
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REASON FOR REFERRAL
REQUEST FOR DIRECTION

DELEGATION OF POWERHEARING BUREAU

(DELEGATION OF POWER)
The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined :
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DELEGATION OF POWER

Delegation of Power with respect to assignment of Administrative Law Judges to complete
administrative hearings
Agenda #2020 00655 2022-00215
Pursuant to Section 17 of the Alcoholic Beverage Control Law, the Members of the State
Liquor Authority hereby delegate, in the event of the death, resignation, removal , termination of
employment, disability or other unavailability of an Administrative Law Judge ("ALJ") to complete
an administrative hearing , the following powers to the staff identified below. Deputy
Commissioner of Licensing :
•

If the hearing record has not been closed , to reassign the matter to another ALJ to continue
the hearing and , upon the record being closed , to issue a report based on the proceedings
conducted before the original ALJ and any proceedings conducted before the reassigned
ALJ .

•

If the hearing record has been closed and a report from the original ALJ has not submitted
for consideration by the Members of the Authority , to reassign the matter to another ALJ
to prepare a report based on the hearing record before the original ALJ.

•

If the Members of the Authority return the matter to the Hearing Bureau for further action,
to reassign the matter to another ALJ to take such actions directed by the Members of the
Authority.

For any matter originally assigned to an ALJ in Zone 1, such poJ.•.iers are delegated to
Secretary to the Authority Thomas Donohue. For any matter originally assigned to an ALJ
in Zones 2 or 3, such powers are delegated to Deputy Commissioner David Edmunds.

This delegation of powers shall be effective immediately and replace all prior delegations of
power with respect to the powers delegated herein .
This matter was heard and determined by the Members of the Authority at a Full Board meeting held on January 19, 2022
before Cha irman Vincent Bradley , Commissioner Lily Fan and Commissioner Greeley Ford . The above written delegation of power
was approved by the Members of the Authority on _ _ , 2022 .
Dated :
Donald Roper
Secretary to the Authority
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REASON FOR REFERRAL
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PROPOSED ADVISORYCERTIFICATE OF OCCUPANCY
WITH APPLICATIONS

(ADVISORY)
The Members of the Authority at their regular meeting held at the Zone 2 Albany Office
on 01/19/2022 determined:
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ADVISORY #2022-xx

Subject:

Submission of Certificates of Occupancy with applications

The Alcoholic Beverage Control Law [ABCL §110(1 )(e)] requires the subm ission of a copy
of the Certificate of Occupancy for the premises with an application for a license. The submission
of the Certificate of Occupancy is typically made a condition of approval rather than being required
when the application is filed . The Authority will accept a "Letter of No Objection" or similar
document from the municipality when a Certificate of Occupancy has not been issued for the
premises.
The Authority is aware that, in certain municipalities, there are currently significant delays
in obtaining a Certificate of Occupancy. These delays require applicants to request extensions of
time to meet the conditions of approval and , in some cases , result in the withdrawal or disapproval
of an application when an applicant is no longer able to obtain an extension .
To address this situation , the Authority will be exercising its power [ABCL §110(6)) to waive
the submission of a Certificate of Occupancy with the application or as a condition of approval of
the application. The waiver will be conditioned on the submission of the Certificate of Occupancy
(or Letter of No Objection) with the first renewal application . The license will not be renewed
without that submission . Please note that applicants may continue to submit a Certificate of
Occupancy with the application or prior to issuance of the license.
This waiver will apply both prospectively and retroactively (i.e., to applications currently
conditionally approved , applications currently being reviewed and applications that have not yet
been filed) and will remain in effect until further notice. Applicants are reminded that this waiver
does not eliminate their obligation to comply with local codes (building, fire , health, zoning , etc.)
regarding the operation of their businesses. The granting of a State Liquor Authority license does
not entitle the licensee to operate if it does not have a certificate of occupancy and the licensee's
municipality requires a certificate of occupancy to operate the business.
This matter was heard and determined by the Members of the Authority at a Full Board meeting
held on January 19, 2022 before Chairman Vincent Bradley , Commissioner Lily Fan , and Commissioner
Greeley Ford . The above written advisory was approved by the Members of the Authority on _ _ _ __
2022 .
Dated :
Donald Roper
Secretary to the Authority

