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REQUEST FOR DECLARATORY 
RULING - LEVY PREMIUM 
FOODSERVICE LP 

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office 
on 05/12/2021 determined : 
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VIA EMAIL AND FEDERAL EXPRESS 
Gary Meyerhoff, General Counsel 
New York State Liquor Authority 
80 S. Swan Street, Suite 900 
Albany, NY 12210 

WWW . S KENELAWFIRM . COM 

April 12, 2021 

Re: Levy Premium Foodservice, LP 
Serial no. 1263192 

RECEIVED 
NY State Liquor Authority 

APR 1 3 2021 

Albany, NY 
Counsel's Office 

Request for Declaratory Ruling - Method of Operation 

Dear General Counsel Meyerhoff, 

With regard to alcoholic beverage regulatory and compliance matters, this office 
represents Levy Premium Foodservice, LP as well as such entity's parent and affiliate 
companies, (the "Licensee" or "Levy"). Levy is the current and sole licensee at Barclays 
Center (the "Arena"), holding a liquor license (serial number 1263192), which is 
associated with 55 additional bars. Pursuant to Section 98.1 of the Rules of the New 
York State Liquor Authority (the "SLA" or "Authority") {9 NYCRR Subtitle B), we 
respectfully request that the SLA issue a Declaratory Ruling allowing a frictionless point 
of sale ("FPS") at the Arena. 

Background: 

BSE Global is the trademark and fictitious name for various holdings including Barclays 
Center and the Brooklyn Nets. Recent technology, known as a frictionless point of sale ("FPS") 
allows a consumer to make purchases without standing in line or presenting a form of payment 
at a register. This in turn speeds up consumers' purchasing experience and allows consumers 
who have paid for a ticketed event to return to their seats more quickly. 

American Express ("AIVIEX") is a sponsor from whom BSE Global receives compensation 
in exchange for consumer access at the Arena . Levy and AMEX wish to install an FPS at the 
Arena . 
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Levy proposes to alter its premises by relocating one existing additional bar to a new 
location. The new location will serve as a point of sale, which is cashless in nature, and provide 
patrons with an expedited purchasing experience. The new FPS will operate as follows: 

1. This point of sale will use frictionless technology to save patrons the time of waiting in 
line and allow them to shop check-out-free in a simple three-step process: 

(i) A patron enters the area using an AMEX credit card or AMEX gift card of $50 or 
more to cover the cost of their purchase (the cost to purchase an AMEX gift card is 
$2.95); 
(ii) The patron selects the items she wants, which are tracked by weighted shelf 
sensors and placed in a "virtual cart"; and 
(iii) The patron is charged for the items in their "virtual cart" upon exiting the area. 

2. The $50 gift card amount is based on the average cost of a transaction at the Arena. 
The average transaction is typically above $40, which is standard for most major New 
York- area sports and entertainment venues. Any remaining balance is available to the 
patron. 

3. There are 55 other points of sale throughout the Arena that will remain open to those 
who do not wish to use this frictionless service . 

4. All items available for sale at the new point of sale will also be readily available at other 
concession areas at the Arena. Goods will not be exclusive to this new point of sale. 

5. The new point of sale does not provide any benefit to patrons, other than expediency. 
6. The new point of sale is expected, on average, to save the patron approximately ten 

minutes of wait time compared to the other points of sale at the Arena, which require 
interaction with a cashier and have lines. 

7. The premises will be overseen by Licensee's staff at all times to answer any questions, · 
provide assistance, and ensure compliance with alcoholic beverage control laws. All 
alcoholic beverage products will be stocked in a central location at the proposed point 
of sale. The alcoholic beverages will include canned beer, wine and cocktails in closed 
containers. When a patron removes an alcoholic beverage from this location, they will 
be asked immediately for identification so that their age can be verified. 

8. The Arena is in full compliance with the laws of New York City because it maintains five 
(5) cash-to-card kiosks (also ~nown as "reverse ATMs") on site. 

Applicable Laws: 

The Authority has historically taken the position that an on-premises 
establishment must be open to the general public. 

An on-premises licensee may charge an admission fee; such a charge does not 
close a restaurant to the general public. (Playboy Club of N. Y. v Hostetter, 40 Misc 2d 
449 [Sup Ct NY County 1963)). 
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Issue Presented: 

Does the requirement of owning an AMEX credit or gift card to gain access to and use 

the FPS area render the premises not open to the public? 

Argument: 

The Arena must be viewed as open to the public as it is open for ticketed events, and 
any member of the public may purchase tickets to Arena events and gain access to the Arena. 
The FPS area must also be viewed as open to the general public because anyone may apply for 
an AMEX card or purchase an AMEX gift card in advance or while at the Arena using a 

smartphone. 

The FPS area does not provide any benefit to those using it that is not also available to 
all other consumers. All it offers is a faster checkout based upon available technology. This area 
should be viewed as an alternative method of payment, in the same manner as a checkout line 
for ten items or fewer, or a separate line for patrons paying cash and those paying with a credit 
card . 

Moreover, the FPS area is one of more than 50 points of sale within the Arena selling 
the same items. Moreover, all items available for sale at the FPS will also be available at 
numerous other concession areas at the Arena . No one will be forced to use an AMEX card or to 
buy an AMEX gift card in order to purchase any item available in the Arena . 

It is also worth noting that for many years, theaters and entertainment venues with on
premise licenses have entered into arrangements with AMEX, Visa and MasterCard to offer 
special discounts or advance ticket opportunities to the credit card holders. The Authority has 
never taken the position that such an offer disqualifies a theater or arena from holding a liquor 
license. 

Nor can it be said that requiring a consumer to pay $2.95 to obtain a gift card with a $50 
balance is tantamount to a cover charge or so high as to be considered exclusionary. Anyone 
can obtain the necessary payment methods to use the FPS area. Therefore, it cannot be said 
that the area is closed to the general public. In Playboy Club of N. Y. v Hostetter, 40 Misc 2d 449 
[Sup Ct NY County 1963), the Court made it clear that a restaurant that charges a $SO admission 
charge, either on a daily or monthly basis, was still open to the generalpublic. (Based upon 
inflation, a United States Dollar in 1963 had the same spending power as $8.58 today. 
Therefore the $50 admission fee approved by the court is the current equivalent of a cover 
charge of $428.501

). Moreover, the patrons of the FPS area will not be charged any admission 
fee. Anyone who does not have an AMEX credit card, but who wishes to use the FPS checkout, 
will be able to use an existing AMEX card, an AMEX gift card of a certain value or purchase one 

1 Inflation Calculator (dollartimes.com) $1 in 1963 is equal to $8 .57 in 2021 dollars. 
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using their smartphone while onsite at the Arena . He or she may use the gift card to purchase 
food, drinks and other items or leave without making any purchase. Any unused portion of the 
gift card still belongs to the patron and can be used wherever an AMEX cards are accepted. As 
stated above, the current cost to purchase an AMEX gift card is $2.95. 

Therefore, the FPS area is open to the general public, does not discriminate and does 
not create an excessive entry fee . Public convenience and advantage will be served because all 
patrons will have a faster purchasing experience. Those who use the FPS area will be able to 
walk in, pick up one or more items and leave without waiting in line. Those who elect to use an 
area with a traditional check out register will also have a more expedited experience because 
the lines will be shortened because some Arena patrons will use the FPS area. 

Conclusion: 

For all the reasons set forth above, we respectfully request the Members of the 
Authority issue a Declaratory Ruling permitting the frictionless point of sale. The proposed area 
is open to the public and does not violate any laws or regulations. This technology is becoming 
common, and it is now in use at multiple sports and entertainment venues, including the 
Denver Broncos' stadium (NFL) and the Sacramento Kings' arena (NBA). With the addition of 
the proposed frictionless sales area, the Arena will still comply with all alcoholic beverage 
control laws and be a welcome payment option that will not have lines and allow for social 
distancing in a post-COVID world. The requested change should be approved by the Authority. 

Respectfully submitted . 
SKENE LAW FIRM, PC 

d~tfu~ 
Lindsey Farina, Esq. 



NEW YORK STATE LIQUOR AUTHORITY 
FULL BOARD AGENDA 

MEETING OF 05/12/2021 
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REQUEST FOR DE CLARA TORY 
RULING-
INTERNET / APPLICATION-BASED 
PRODUCTS AND PROMOTIONS 
PLATFORM 

REASON FOR REFERRAL 
REQUEST FOR DIRECTION 

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office 
on 04/28/2021 determined: 

Item held over to 05/12/2021 Full Board meeting for submissions by parties. 

The Members of the Authority at their regular meeting held at the Zone 2 Albany Office 
on 05/12/2021 determined: 


